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MINUTES OF THE CLAY TOWNSHIP ZONING BOARD OF APPEALS

HELD ON THURSDAY, DECEMBER 17, 2009 IN THE CLAY TOWNSHIP
MEETING HALL,  4710 PTE. TREMBLE ROAD, CLAY TOWNSHIP, 
MICHIGAN  48001 AT 7:30 P.M.
1.
CALL TO ORDER:

Chairman Anthony Antkowiak called the meeting to Order at 7:30 p.m.
2.
ROLL CALL:

PRESENT:  Brian Treppa,  John Chamberlain, John Makuch, Chairman Anthony Antkowiak

ABSENT & EXCUSED:  Marianne Diss
A quorum was established. 

Also Present:  Dorothy DeBoyer, Township Deputy Clerk
3. 
APPROVAL/AMENDMENTS TO AGENDA:
Motion by Chamberlain, supported by Treppa to approve the Agenda as submitted.  

AYES:  All

NAYS:  None

ABSENT:  Diss
MOTION CARRIED.  
4. 
APPROVAL OF MINUTES OF NOVEMBER 19, 2009:
Motion by Chamberlain, supported by Makuch to approve the Minutes of November 19, 2009 as submitted.

AYES:  All

NAYS:  None
 
ABSENT:  Diss
MOTION CARRIED.

5.
ZONING BOARD OF APPEALS PREFACE:
Chairman Antkowiak read the Zoning Board of Appeals Preface:

The Clay Township Zoning Board of Appeals (ZBA) primarily addresses practical difficulty based on lot size, location, shape, or contour and/or location of existing buildings.  We are guided by Section 27.05 of Ordinance No. 126.  There are five members on the ZBA, all of whom are present tonight.  At least three members must vote affirmatively for a motion to grant a variance.  Three members constitute a quorum.  Each appeal before the ZBA will have first a public hearing, at which time the Appellant will first present his or her case and any public comment regarding that issue will follow.  During that time, members of the Board may ask questions of clarification.  If a particular point gets belabored, the Chairperson has the right to limit comments.  When the public hearing is closed, the Board will move on to deliberation phase of the particular variance request.  If the Appellant should disagree with the Board’s decision, he or she has the right to take it to the Circuit Court within 30 days of the decision.  When your appeal hearing is concluded, you are welcome to leave or stay as you wish.  

6. 
SCHEDULED PULBIC HEARING:


2009-009 – David G. Swantek – 435 Orchid Blvd.  (H.I.)

Applicant is requesting a variance to retain a detached accessory structure that is 176 square feet over the allowable main structure’s square footage or allow a variance of 37 feet of the rear yard setback where 40 feet is required to allow the detached garage to the single family dwelling.  This hearing is authorized by Township Ordinance No. 126 and Section 27.04.
Chairman Antkowiak opened the public hearing at 7:35 p.m.

Chairman Antkowiak invited the Appellant to come forward and make his presentation.

David G. Swantek:   What I am asking for is that 435 was basically two lots at one time.  When I bought it got condensed into one lot.  The house that’s been on it and the garage in question here where it was built was built back in 1959.  So, at that time, I don’t know if there were any zonings or anything for that.  Why I’m asking for this is that I do rent the house and I would like to be able for the people that rent the house to be able to have a place to store their stuff when they move in since everybody needs some storage.  I’m asking to be able to connect that to the house with the breezeway to make it an attached.  That is why I was hoping for that for the rental.  
Chairman Antkowiak:  When you say attached, are you talking about living quarters?

Swantek:  Right now the house and garage are separate.

Chairman Antkowiak:  If you were to attach that garage would the garage have living quarters?

Swantek:  No, the garage wouldn’t be living quarters, it would just be a breezeway.  I was informed that that is what is needed to be done.

Chairman Antkowiak then invited anyone in the public wishing to address this issue to come forward and speak.  

Alice Szulborski, 773 N. Channel Drive, Harsens Island, MI:  Ms. Szulborski presented the ZBA members with a copy of a letter and attachments, including photographs of the subject property.  She opposes the request for the variance on 435 Orchid Street.  Allowing this variance does not meet the spirit of the Ordinance.  There is no hardship. The property is a rental property with a new garage being used by the landlord, not the tenant.  The owner has his primary residence elsewhere on the Island.  The new garage was built in 2007 and was done with the condition that the old garage of 400 sq. ft. would be removed upon completion of the new garage.  A small bond was agreed to and paid by the property owner.  This old garage was not removed in violation of the agreement and the bond was forfeited.  The property owner’s drawings and calculations are misrepresenting the actual figures.  The calculations of the house’s square footage used by the property owner are wrong.  It is overstated.  The actual square footage is 848, not 968.  This calculation alone would require a much larger variance than is requested.  The property owner is asking for 176 sq. ft. variance, which a variance of 416 sq. ft. is needed.  The new garage is 864 sq. ft.  The old garage is 400 sq. ft.  All accessory buildings are 1264 sq. ft.  Zoning Ordinance No. 126, Article III, Section 3.01, paragraph 5 requires the total of all accessory buildings is not to exceed the total square footage of the main building.  The new garage is 864 sq. ft., which is 16 sq. ft. over the allowable square footage of all accessory buildings without the old garage of 400 sq. ft. that was agreed to be removed.   The request for a 37 ft. rear yard setback variance is incorrect.  The current house is non-conforming as to the 40 ft. setback requirement for the rear yard.  By attaching the old garage to the home will only increase the non-conformity setback of the building.  The request for the variance must be denied.  It does not meet the spirit of the Ordinance.  There is no hardship demonstrated by the property owner that would warrant a variance.  Variances requested are wrong as shown.  The property owner previously agreed to remove an old garage but now is trying to force the Township into changing the agreement and allowing him to violate the Ordinance.  As a property owner directly connected to this property, I am put in the uncomfortable position because of numerous oversights regarding the Ordinance to now challenge this request.  I am asking that this request be denied.
No other public came forward to speak.  

Chairman Antkowiak then read the following letters received by the ZBA relating to the requested variance:

Douglas & Nancy Shugar, 374 Monroe Boulevard, Harsens Island, MI dated December 10, 2009 advising that they have no problem with the requested variance as long as the owner has the appropriate permits and follows the rules of the City.

Harold Bain, 5850 Green Drive, Harsens Island, MI  dated December 14, 2009 advising that he is in opposition to the requested variance as it does not comply with the principle of the Ordinance.
John Chamberlain then read the following letters received by the ZBA relating to the requested variance:

Donna Halacoglu, 898 North Channel Drive, Harsens Island, MI dated December 17, 2009 advising that she is in opposition to the requested variance and that the old garage should be removed as the property owner bonded and agreed to.

Lorraine Bain, 785 N. Channel Drive, Harsens Island, MI dated December 16, 2009 with attachments advising that she is in opposition to the requested variance as there is no hardship and as the law has already been broken.  

Chairman Antkowiak closed the public hearing at 7:47p.m.
Chairman Antkowiak then requested the ZBA begin their deliberations on the requested variance.

Chairman Antkowiak:  Mr. Swantek you had a need or wanted to rebut the square footage mentioned?
Swantek:  I was just curious where they were getting their information because I submitted the information from the survey he had completed for this.  This lot is 100 x 100 where most lots on the Island are 50 x 100 on an average.  

Chairman Antkowiak:  The question that has been brought out in the letters as well as the lady who spoke is the square footage of your house and the square footage of the new garage and the existing garage, not the lot itself.  

Swantek:  I understand, but originally when I moved in I was told that this could be treated like two separate lots and I could put a garage up.  This was before the prior people that are in office now.  That’s what I was told a long time ago when I first moved in.  

Chairman Antkowiak:  You have to live under the conditions and the laws we have now.

Swantek:  I understand.

Makuch:  If you have the two lots and you have an existing house and you combine the two lots, you can’t just build a garage on a lot if that’s the only lot you have.  But, if you have a house and a garage on one lot, you could build a garage on the second lot as long as you met all the setback and square footage requirements.  Is he correct in his assumption?

D. DeBoyer:  As long as the two lots have been put together.  
Makuch:  If I understand this correctly, the building of the existing garage on Lot 1, the new one, was okay because the two lots were combined.  The problem that we have is that because the square footage of the new garage and the old garage exceeds the square footage of the house.  It was agreed to that the original garage needed to come down and that’s what he’s asking for a variance now.  If he connects the existing house with the original garage via breezeway, you would still need a variance because of the rear yard setback requirement.  
Chairman Antkowiak:  In the request there were actually two possibilities, either to allow for the old garage and grant that variance, or to allow the Applicant to connect the old garage to the house.

Makuch:  Either way, if we let him keep the old garage and connect with the breezeway, he still has to get a rear yard setback variance.

Chamberlain:  And an overage, which is the third issue.

Chairman Antkowiak:  From the information that we received from Mr. Kras, the original agreement to build the new garage with the demolition of the new garage did not exceed the square footage of the house because he wouldn’t have allowed it.  

Chamberlain:  The way he understands it is that based on the square footage from the information provided by Mr. Swantek, they believed that the square footage of the main building was larger than the new garage standing alone.  And, that’s probably why he didn’t need a variance.  

Chairman Antkowiak:  And, that was why he was given the permit to do that.  

Makuch:  Is there a second floor in that new garage?

Swantek:  A small one.  

Chamberlain:  It’s an impressive building, a large building.  What’s the purpose of the new garage since this is a rental property?

Swantek:  I own six cars and need somewhere to store them.  He was told that on the property anywhere else I wouldn’t be able to build just a garage.  Seeing that the garage on M-154 that’s huge compared to the house, he didn’t think he’d have a problem doing that since lots average 50 x 100.  I figured that it was all within the lots and being that I do have another house on the South Channel that doesn’t have much storage at all that is why I did what I did with the garage, for storage.

Chairman Antkowiak:  Why did you agree to build the garage and then demolish the other one and then renege on that? 

Swantek:  I wasn’t really thinking at the time because I was getting over losing his parents.  It was just a matter that I needed more space.  When I started moving people into the house, I realized if I was to store anything in there, then they don’t have any place to put anything that they own or their car or anything like that, bicycles, lawn equipment, stuff like that because mine would be locked up and they wouldn’t have access to it.  

Makuch:  You have on your application conditions and circumstances unique to the property not created by the owner.  I would like to see what your explanation for that?

Swantek:  I really didn’t know how to answer that stuff.  The reason why I answered it that way is that I didn’t build the house or the existing garage, that was done prior to me.  I just bought the place and I wasn’t aware that that was out of variance.  
Makuch:  Requested Chairman Antkowiak explain the five standards to the Applicant.

Chairman Antkowiak:  We have five standards that we deal with.  The first standard basically says that you have to have a practical difficulty.  The second standard basically says that there has to be some kind of condition or circumstance that’s unique to the property.  The third standard says that the request for the variance cannot be self-created.  The fourth one says that the requested variance will not confer special privileges.  And, finally that the variance would not be contrary to the spirit of the Ordinance.  One of the problems I see is that the need for the variance has been self-created.  You agreed to build a garage and demolish another one.  After the fact now you’re coming and requesting a variance for something you created.   I don’t now if we have a practical difficulty.

Chamberlain:  I don’t know that we have a practical difficulty either.  To be honest, I’m not sure how we would argue that. 

Chairman Antkowiak:  There’s nothing particular unique to your property that would prevent you from using it, and you can use it.   Just because you want to have that extra garage there is not a reason.  So, we have a problem with the practical difficulty.   And, I see that there are no conditions or circumstances that are unique to the property.  
Makuch:  They’re all standard 50 foot lots.  These are standards that we have to be held to because we’ll go to Court and that’s what a Judge will say.  There is no practical difficulty.  The reason for the variance was self-created.  I would like to find out exactly if the new garage was built larger than was originally proposed, we can require that it be taken down.  We have Ordinances that have to be followed.  He understands the reasons, but thinks it was perfectly well explained that the old garage needed to be taken down, a bond was posted, we’ve sent letters, and we’ve had nothing.  He can’t see where you can make an argument to grant a variance because you don’t really meet any of the standards.  

Motion by Chamberlain, supported by Makuch to deny Variance Request 2009-009, David G. Swantek, 435 Orchid Boulevard, Harsens Island be denied as there is no practical difficulty and the conditions and circumstances are not unique to the property and were created by the owner.  

R/C VOTE:

AYES:  Treppa; Chamberlain; Makuch; Chairman Antkowiak


NAYS:  None



ABSENT:  Diss
MOTION CARRIED.  
Swantek:  Am I allowed to put a shed up back there?

Chairman Antkowiak:  You’ll have to talk to Mr. Kras since that’s also considered storage.
7. 
ELECTION OF OFFICERS:  

Elections of Officers of the Clay Township Zoning Board of Appeals was opened by Chairman Antkowiak at 7:58 p.m.

Motion by Makuch, supported by Treppa to nominate Anthony Antkowiak for Chairperson of the Clay Township Zoning Board of Appeals for 2010.

No other nominations being made.

AYES:  All 

NAYS:  None

ABSENT & EXCUSED:  Diss

MOTION CARRIED.  ANTONY ANTKOWIAK ELECTED AS CHAIRMAN OF THE CLAY TOWNSHIP ZONING BOARD OF APPEALS FOR 2010.

Motion by Makuch, supported by Treppa to nominate John Chamberlain for Secretary of the Clay Township Zoning Board of Appeals for 2010.

No other nominations being made.


AYES:  All

NAYS: None

ABSENT & EXCUSED:  Diss

Motion by Makuch, supported  by  Chamberlain to nominate Brian Treppa for Vice-Chairman of the Clay Township Zoning Board of Appeals for 2010.

No other nominations being made.

AYES:  All 

NAYS:  None

ABSENT & EXCUSED:  Diss


MOTION CARRIED.  BRIAN TREPPA ELECTED AS VICE-CHAIRPERSON OF THE CLAY TOWNSHIP ZONING BOARD OF APPEALS FOR 2010.

Elections of Officers of the Clay Township Zoning Board of Appeals for 2009 was closed at  8:00 p.m.
8.
REPORT OF PLANNING COMMISSION REPRESENTATIVE:

Antkowiak:  We are continuing to work on the Master Plan.  We are going to look at the Zoning Ordinance in terms of the 40 ft. Anchor Bay Drive properties.  We are also looking at the By-Laws for updating requirements pursuant to new laws.  
Chamberlain:  I have seen a lot of special zoning districts for waterfront properties in different areas.  I don’t know if that’s a possibility for us.  I assume that it is because I see it in a lot of different areas in Michigan, literally a specific lakefront residential zoning.  That may be something to look at in going forward.  We seem to have an issue with separating the waterfront from the non-waterfront.  
Antkowiak:  Patrick Meagher, the Township Planner, alluded to that kind of information.  

D. DeBoyer:  We have that in a couple of areas of the Township.

9.
OTHER MATTERS TO BE REVIEWED BY THE ZONING BOARD OF APPEALS:
a) Correspondence Received:

None.

b) Zoning Board of Appeals Members:

Makuch:  With the updated Zoning Ordinance, there are a lot of ZBA appeals that we’re not seeing any more.  So, it seems to be working.  I’m sure it will routinely have to be tweaked.  
Chairman Antkowiak:  I think Dorothy deserves credit for that because she stays on top of it and Patrick helps us a lot.  There have been amendments that have been done this year.  

Makuch:  The last ZBA meeting was a tough one.

Chamberlain:  I think we had a good discussion on it.  

10.
PUBLIC COMMENTS
None. 
11.
ADJOURNMENT  

Motion by Makuch, supported by Chamberlain to adjourn the meeting at 8:07 p.m.

AYES:  All  
NAYS:  None
     ABSENT:  Diss
MOTION CARRIED.

Respectfully submitted,

Christine Holcomb

Recording Secretary
