Minutes of the Clay Township Zoning Board of Appeals meeting held Thursday July 15, 2010 in the Clay Township Meeting Hall, 4710 Pointe Tremble Road, Clay Township, Michigan

Chairman Tony Antkowiak called the meeting to order at 7:30 pm

2. ROLL CALL

Present: Brian Treppa, John Chamberlain, Marianne Diss, Joanne Shirkey, Tony Antkowiak

Absent: None

3. Amendments/Approval of Agenda

None

4. Approval of Minuets of 

Motion by Chamberlain, supported by Shirkey, to approve the minutes of 

AYES: All

NAYES: None

MOTION CARRIED

5. Chairman Antkowiak read Preface/Standards

6. Old Business – 2010-0077 Thomas Stowers, 8536 Anchor Bay Drive

Antkowiak: We moved to adjourn one month to get representational of what the owner wants to put on this piece of property 

Engineer representing Mr. Stowers: Have a color elevation of the proposed building.  An architechinal drawing of what Mr. Stowers would like to build, off the website, don’t have the full drawings yet.  

Chamberlain: Would the variance include the overhang of the roof or would that be to the foundation?

Engineer: The way it is now is to the foundation but would leave that to your discretion

Antkowiak: Rep of 2600 foot house, talked about 1800 foot house

Engineer: I wrote the dimensions in, the dimensions of the standard plan are a little larger, he is going to have to shrink this in order to meet the square footage

Antkowiak:  Looking at the proposed site plan, there is a little nub that comes out, what is that?

Engineer: That is the stairwell that goes from the first to the second floor

Antkowiak:  5’ wide sidewalk

Antkowiak: Where are the trees?

Engineer: They are in there now; if he builds what he wants to build he is going to have to move the trees

Antkowiak: They are on the line or encroaching

Engineer: We did an actual survey of the property.  We have put irons in on all the corners.

Shirkey: The lot is 40’ and the house is 30’ so you only have 5 and 5 on either side?

Engineer: The ordinance calls for 15’ total and we’re asking for 5 feet.

Treppa: Where are you going on the water?

Engineer: We’re showing two lines, ordinance allows 40 feet and the lot averaging comes up 60.25 so we’re proposing the 60.25, which is less than the ordinance number

Chamberlain: Are we done with the public comments?

Antkowiak: Yes

Diss: Do we have to address the water setbacks; it’s only going to be the side setbacks?

Antkowiak: That is correct, that’s all this variance is about.  Joanne, to let you know what happened, we had had given a variance to allow use of the existing footing even though it was 3 ½ inches from the property line.  Turned out those footings were not that good and the other issue was the elevations FEEMA requires.  In order to get that they have to 3000 square feet of area to build and elevate to meet the standards.

Motion by Chamberlain, supported by Shirkey, that the variance2010-007 be approved with the limit of 5 feet on each side as long as the entire structure including the overhangs is within the variance, not just the footprints of the foundation.

Antkowiak: What you are saying in that motion is that it is going to be 5 feet, nothing over that.

Chamberlain: That is correct, no part of the home should be outside of the variance

ROLL CALL

AYES; Diss, Chamberlain, Shirkey, Treppa, Antkowiak

NAYES: None

ABSENT: None

MOTION CARRIED

Chamberlain: I should have put something on for the record and would like to do it now.  The reason for the variance would be the practical difficulty of the 40-foot lot.

Chairman Antkowiak called for a 3-minute recess to complete paper work

7. Public Hearing


2010-008, Brian Caiger, 4793 Pointe Tremble Road

Chairman Antkowiak opened the public hearing at 7:45 pm

Caiger:  Plan to put up an attached garage.  It will be on the inland side of the house.  With the constraints of the 50-foot size lot I’m asking for a variance of 2 foot 3 inches to give me a 22-foot wide garage.  Balances out the aesthetics of the house.  Previous owners had put an add-on room and it looks like an add-on, I would like to make it all look like it was built as one house.

Antkowiak: Like your neighbor has?

Caiger: Yes, very similar.  I would not be changing the aesthetics of the neighbor.  Need the storage in the house.

Antkowiak: Anyone wish to address this variance?

Closed the Public Hearing at 7:53 pm

Chamberlain: The representation I have, that is facing it looking towards the river?

Caiger: Yes, from the road

Treppa: Talking about storage space, how much storage space above and what is going to be to the right?
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Caiger: Right side is existing, that is a utility room that is already there, just tying it in.

Antkowiak: That is where the deck is?

Caiger: Yes, taking it out.  The storage is upstairs with space to get up to it.

Antkowiak: You neighbor to the left have 4 ½ feet from the line and you have 5 feet from the line?

Caiger: Currently I have 10 feet 8 inches on the left side and 7 feet 7 ½ inches on the right side.  The bump out is what was added in the 70s, trying to dress that up and make it look better.

Antkowiak: If the variance were granted you would have a total of 12 feet 9 inches setback, five on one side and 7.7 on the other side.

Caiger: Yes, basically what I’m doing with the 22’ garage is, the bump out that is on the right side of the house, I’m matching that on the left and it will be one roof.

Diss: Technically you already have that variance you just have to reverse it.

Chamberlain: Have trouble with the practical difficulty, because it is a 50-foot lot and have a two-car garage out front.

Caiger: The two-car garage is 114 feet away and would like to have the storage in the house.

Antkowiak: The practical difficulty is one of the hardest things we have to find and deal with.

Chamberlain: Why couldn’t you bring the garage a little bit front and move it over 2 ½ feet?

Caiger: It is a lot more construction, have to tear down utility to put up the garage.  It becomes a matter of cost too and that would be reducing the size of my house.  Couldn’t be attached anymore.

Chamberlain: Have to do a breezeway or something

Diss: The practical difficulty is the size of the lot.  Fifty feet is very narrow.

Caiger: Still leaves room for firefighters, etc.  

Antkowiak:  I would concur on the 50-foot lot; it is a long narrow lot, which is typical down there.

Motion by Diss, supported by Shirkey, on appeal 2010-008 the practical difficulty would be a 50 foot lot, therefore, I thing we should grant the variance as requested of 2 feet 3 inches, that would leave 5 feet on one side and the existing 7 feet 3 inches on the other.

Caiger: I have 10 feet 8 inches on that side and with the variance I believe it stills leave me close to six feet.

Antkowiak: It is five feet.

ROLL CALL

AYES: Shirkey, Chamberlain, Diss, Treppa, Antkowiak

NAYES: None

ABSENT: None

MOTION CARRIED 
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8. Public Hearing


2010-009, Steven/Renee Harrison, 7236 Bay View Shores 

Chairman Antkowiak opened the public hearing at 8:05 pm

Harrison: Presented pictures to the Board.  Asking, we have a fence that was there when we purchased the home.  One of the practical difficulties of this home is it is a two lot home.  You have main house and the lot next door and there is a pool there.  They erected a fence all around and we want to maintain the fence.  It was a vacant lot at the time and the neighbor’s and I keep the grass cut all the time.  If we do remove the fence along the canal and the side we’re looking at exposing my children and other children to; I have to monitor that 130 foot lot, two lots, of my house plus the 65 foot lot next door plus the water along the other canal, plus we do have the pool to monitor too.  The problems summer and winter is that when we’re outside we can’t physically monitor all this property at any one time.  I have two children, two and seven, and one of them is a special needs kid.  We have to keep a monitor on and this is my main need for the fence.

My neighbors gave me that paper with the names, I didn’t ask for that.  To try to monitor all these kids are coming over to my house, I could make them wear life jackets, as many of us do, it is very difficult to monitor all this property and that’s why we are asking for this variance to continue.

Antkowiak: Anyone wish to address this variance?

Chris Gaffa, 7238 Bay View Shores, next door to Steve and Renee.  Been there 22 years, no problem with the fence, it is a very nice fence, can see through it.  As far as the canal in the back, it is totally with weeds so if someone goes in you are not going to see them and it is 5 or 6 feet deep.  State or Federal law requires you to protect your children and I think that is what they are trying to do.  Don’t see why should stop them.  I prefer they had fences all over.  I’m for this.

Antkowiak:  Did receive a petition from residents on Farnsworth drive, Bay View Shores, and Phillips Drive stating they have no problem with the fence and think it should remain.

Closed the public hearing at 8:13 pm

Diss: Mr. Harrison, you knew at the time you purchased the property that the fence had to come down in five years didn’t you?

Harrison: When I purchased the property the fence was up and I didn’t know that the fence had come down in five years.  After approximately 3 months I contacted by the Township and told I had to take the fence down.  After phone contact there was a continuance of the variance and it was granted at that time.
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Diss: Why didn’t you contact the seller, and seek legal assistance?  He was aware that the fence was in violation

Harrison: When I purchased the home there was not indication.  Usually when you purchase a home and there is some issue you are required by law to stipulate that there is a problem with the home.  That was not done.

Diss: When did you sign a purchase agreement?

Harrison: Think it was in, well five years age, in 2004

Diss: What month?

Harrison: I would guess September

Antkowiak: We’re following the track we have here, we had it before us a settlement agreement that was done on the 28th of January of 2005 which basically says you have to take the fence down and you signed it and your wife signed it.  You were quite aware that fence had to come down in five years.

Harrison:   That’s why we’re here

Antkowiak: Five years was last year.

Diss: When was the original appeal requested?

Antkowiak: The minutes show July 15, 2004, Jeffery and Tammy Zech requested it and it was granted with this stipulation

Diss: Believe it was the following meeting John brought it to our attention that there was a signed agreement on the property, within a month the property was sold, I assume to Mr. Harrison

Antkowiak: In spite of when it was sold or not sold, according to the minutes there was a misrepresentation and both of you were on that, do you know what it was?  Did they put the fence up without any permit?

Diss: They were allowed to put it around the pool but they went ahead and put it across the front and sides without any permit.

Antkowiak: So that was the misrepresentation?

Diss: Yes, then they came in for the variance and it was granted because it was already there.  The property was sold within the following month.

Shirkey: It was granted to put that fence up for five years.

Antkowiak: That what information we have here.

Shirkey: With the understanding it would come down in five years.  A month later they sell the property to Mr. Harrison and they sign the settlement

Harrison: Not sticking up for the previous owners, but a lot time these homes take years to sell, especially a home on the water with a pool.  Don’t think they had intentions to defraud and don’t see how that would affect myself.

Antkowiak:  What we have as I see it is we have an agreement that Mr. and Mrs. Harrison signed saying the fence comes down in five years, that was last year, it wasn’t taken down.  There were a number of attempts by our Zoning Administrator to have it taken care of; during you have asked to come here.  We have to look at the issue of the fence.  We have the background, what can we discuss relative to the fence as if nothing is happening?
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Chamberlain: What is the practical difficulty? There have been several requests for variances in the past from people with young kids and dogs and as far as I can remember, none were granted.

Antkowiak: A practical difficulty cannot be a need; it has to be related to the property.

Harrison: Most homes that request a fence are a single lot home.  Most are not requesting it because of the children, but this is a two lot deal and I cannot monitor at all times plus when you remove the fence you are opening it up to the next lot which opens up another 65 feet plus probably and another 80 feet that runs along the side, which has grass up above my waist.

Shirkey: Drove by today and it was cut.

Harrison: The front portion was cut and it was cut by my neighbor and he might use it for parking.  I got a price to cut that lot, and it is not my lot, of $150.00.  I weed whack along the edges and that costs me $15.00

Antkowiak: That has little to do what we’re doing her.  We have to look at a variance based on a practical difficulty that relates to the property, not to the property owner, not to the property owners children.  This is our dilemma; we have no other kinds of things that we can deal with.  I can sympathize with you but our problem is we have to come up with something we can deal with legally under the constraints of the ordinance and what we are allowed to do.  The first question is what is the practical difficulty?

Harrison: I told you about my autistic child.

Antkowiak: That is not what we can deal with.

Harrison: What was the practical difficulty last time?

Antkowiak: I have no idea

Diss: The variance does not go with the family or the owner; it goes with the land forever.

Shirkey: The agreement was to take that fence down at the end of five years, so we have to abide by the settlement agreement.

Harrison: Taking the fence down and coming back and asking for a new variance doesn’t seem practical.  We’re here for the variance today.

Treppa:  This is a unique situation and the practical difficulty would be he is on a canal and he wants a fence.

Antkowiak: So are all these other homes on a canal

Treppa: But they aren’t here right now

Antkowiak: What I am saying is that is not a practical difficulty.

Treppa: We are going to open ourselves to for everybody to come after fences all the time, it will never end.  He has a fence, it is unique, the neighbor came and he is not complaining, got a vacant lot next to him, I don’t see anyone across the canal complaining.

Diss: He was never granted a variance, that’s the problem

Chamberlain: We have to stay with the ordinance and the ordinance requires that these five categories be met.  I sympathize but we are limited by the ordinance.

Harrison: Would you remind me of the five things?
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Chairman Antkowiak read the five requirements

Antkowiak: We are not an enforcement group; we try to come up with a reason to give a variance, to break the law in essence.  We are allowed to do that under very strict requirements.  It doesn’t say anyone else has one or 150 people say it’s okay to have it; we have to deal with what it says in this ordinance.  

Mrs. Harrison: How did the other people do it?

Antkowiak: I have no idea, I wasn’t here

Harrison: Our practical difficulty is there is not another home that has two lots adjoining with canal front on a stagnate canal full of weeds that the County is not opening up.  Also when you take down the fence you are opening up another lot for my kids or any other kid to trip on something and fall into the canal.

Antkowiak: We are not dealing with risk; we are dealing with practical difficulty.  You are talking about the risk to your children.  I am not against protecting children.

Harrison: The practical difficulty is taking down this fence; it is going to be exposing anybody who comes to my home to the canal danger on three different fronts.

Diss: We can’t be a babysitter for the people in the Township.  We have many applications from people on canals requesting a fence because of children and pets and we have declined them.

Harrison: You didn’t decline this fence.

Diss: Your fence shouldn’t have been there, it was put up without a permit.  It doesn’t make it right because it happens to be there.

Antkowiak: So far nobody has been come up with a practical difficulty so I don’t know where we can go with this.  

Diss: We have an obligation to be consistent

Antkowiak: We have an obligation to protect the ordinance.  We’re not allowed to change the ordinance; we can’t just say it’s a good idea, let’s do it.

Harrison: A variance is the ability to change the ordinance

Antkowiak: Under specific conditions

Treppa: Let’s feed off what he said, he has a double lot, 130 feet, is there anyone else that has 130 feet?

Antkowiak: What are you going to do, go out there and check it out?

Diss: He was aware of this when he signed the agreement

Antkowiak: Third issue is it cannot be self created, you signed an agreement agreeing to take the fence down in five years, you didn’t do it.  If we got through one and two we would still have three that says it cannot be self created.  The need is self-created; you agreed to take it down  

Harrison: This is not an emotional issue to me; I am talking facts here, so you can talk plainly and frankly to me.  I understand what you are saying, the fact there is a variance does not constitute that you get another variance.  The argument is that I bought the home understanding the fence had to come down, that is wrong.  If you see the time that letter was signed.
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Antkowiak: You agreed to it, it makes no difference when you agreed to it.

Harrison: What else could I do?

Antkowiak: Go after the person who sold it to you.  What you thinking that five years would never occur.

Harrison: I thought five years down the road I wouldn’t have an autistic child and I wouldn’t have a two year old child too and thought my seven year old child would be capable of being on the water and I wouldn’t have the danger of opening up even if they took down the side of the canal it would still keep them from running out that side of the empty lot next door.  When you buy a home and you’ve been there two or three months and suddenly you’re being contacted by the Township, you are wondering what this is about.

Chamberlain: I would like to make one correction, there was never a variance granted, pursuant to the terms of the agreement, the agreement was the fence could stay in place, but a variance is a permanent piece that goes with the property, but the five year agreement basically means that there was not a variance, it was a contractual arrangement to have the fence in place.

Harrison: Are you saying the last one was not a variance?

Chamberlain: It was a contractual agreement to keep a fence in place between yourself and Clay Township

Treppa: So they were granted it for five years, now he just wants to keep it.

Antkowiak: We’re trying to provide a variance based on the standards and we can’t

Harrison: You’re stating that the last agreement was not a variance but on my settlement agreement it states on recitals, A. it does state that it was granted a variance on July 15, 2004

Antkowiak: It was a condition of the variance, it was stated in the minutes and then the agreement was after the fact.

Motion by Chamberlain, supported by Diss, that variance 2010-009 be denied for lack of a practical difficulty and that the conditions were created by the owner.

ROLL CALL VOTE

AYES: Chamberlain, Diss, Shirkey, Antkowiak

NAYES: Treppa

ABSENT: None

MOTION CARRIED

8.Report of Planning Commission Representative 

Antkowiak: Planning Commission formed a committed that will look at ordinance on things such as the non-conforming lots.  Passed out information received from Planner.

Any other issues we should look at?

Shirkey: Fences

Antkowiak: Make some comments and send it to Dorothy or me.
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9.  Zoning Board of Appeals Comments

None

10. Public Comments

None

Adjournment

Motion by Shirkey, supported by Chamberlain, to adjourn the meeting at 8:38 p.m.

AYES: All

NAYES: None

MOTION CARRIED

Dorothy DeBoyer

Clay Township Deputy Clerk

